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� The development canvass is often framed as

“Trade versus aid” propounding that

participation in the global market is

adequate for the less developing countries to

begin to clamber the development ladder

and address poverty among their citizens.

� In reality, trade is just one more tool for

development.
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� Long emerged in constitutions, tax treaties, trade

treaties, and other sources, but despite their

ubiquity, little agreement exists as to how tax

provisions should be interpreted.

� Tax measures are carved out of trade agreements

and are dealt with exclusively under bilateral

income tax treaties.
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� In multilateral agreement- free trade is widened to

allow many participants to achieve the greatest

possible gains from trade.

� They treat all nations equally and so it levels the

playing field, especially for poorer nations that are

less competitive by nature.
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� The IIAs universe is composed of -bilateral treaties 

for the promotion and protection of investment, 

treaties for the avoidance of double taxation, other 

bilateral and regional trade and investment 

agreements as well as various multilateral 

agreements that contain a commitment to liberalize, 

protect and/or promote investment

5



� The Panel found the 1993 Programme to be in 

violation of Art. 2.1 of the TRIMS Agreement because 

(i) the measure was a "trade-related investment" 

measure; and (ii) the measure, as a local content 

requirement, fell within para. 1 of the Illustrative List 

of TRIMs in the Annex to the TRIMs Agreement, 

which sets out trade-related investment measures that 

are inconsistent with national treatment obligation 

under GATT Art. III: 4.
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� The Panel found that the sales tax benefits under the measures violated 

both Art. III: 2, first and second sentences of the GATT. The Panel noted 

that under the Indonesian car programmes, an imported motor vehicle 

would be taxed at a higher rate than a like domestic vehicle in violation 

of Art. III: 2, first sentence, and also, any imported vehicle would not be 

taxed similarly to a directly competitive or substitutable domestic car due 

to these Indonesian car programmes whose purpose was to promote a 

national industry.

� The Panel found the measures to be in violation of Art. I:1 of GATT 

(most-favoured-nation treatment): because the "advantages" (duty and 

sales tax exemptions) accorded to Korean imports were not accorded 

"unconditionally" to "like" products from other Members.
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� Varieties of ways are used by the countries to protect
their trade:

� Enact tariff, which tax imports and immediately
raises the price of the imported goods, and therefore
less competitive when compared to locally produced
goods

� The Government’s subsidization of the local
industries with tax credits or even direct payments.
In this case, the goods are cheaper even when
shipped overseas and thereby it works even better
than tariffs.
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� The European Union in the WTO case against China

on access to raw materials brings to an end a

fundamental disadvantage affecting the

competitiveness of the European industries.
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� The bilateral discussions conducted with Japan are

making it easier for European Union producers of

liquor, beef meat and possessed food to respond to

the Japanese appetite.

� The Russian accession to the WTO resulted last year 

in the significant lowering of import duties after 

many years of difficult negotiations.
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� The Appellate Body held that imported split-run periodicals and 

domestic non-split run periodicals were "like products" (Art. III: 

2, first sentence) of GATT. The Appellate Body concluded that the 

Excise Tax Act was inconsistent with Art. III: 2, second sentence 

because (i) imported split-run periodicals were "directly 

competitive or substitutable" with domestic non-split-run 

periodicals; (ii) imported and domestic products were not 

similarly taxed; and (iii) the tax was applied so as to afford 

protection to domestic products.

� The Appellate Body further held that this postal scheme, however, 

was justified under Art. III:8(b), on the ground that the kinds of 

measures covered by Art. III: 8(b), and thus exempt from the 

obligations of Art. III, are "only the payment of subsidies which 

involves the expenditure of revenue by a government".
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� Non-discrimination principle is represented by the term “Most

Favoured Nation” (MFN)

� Two Constellations of Article III: 2 of GATT: the locus

classicus of non-discrimination

1. Applicable to like products. Members are not allowed to

apply internal taxes to the imported products or charge in

excess of those applied, directly or indirectly to domestic

products.

2. Relates to substitutable but unlike products. It explicitly

refers to the obligation not to apply internal taxes and other

charges to imported or domestic products so as to afford

protection to domestic production.
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� The Appellate Body noted in its interpretation of GATT Article III: 2, 

in what has become a famous passage, that:

� The Appellate Body upheld the Panel's finding that vodka was taxed in 

excess of shochu, in violation of Art. III: 2 of GATT, first sentence as it 

requires an examination of the conformity of an internal tax measures 

by determining two elements: (i) whether the taxed imported and 

domestic products are like; and (ii)  whether the taxes applied to the 

imported products are in excess of those applied to the like domestic 

products.

� the Appellate Body clarified three separate issues that must be addressed 

to determine whether a certain measure is inconsistent with Art. III:2, 

second sentence  (national treatment - taxes and charge): (i) whether 

imported and domestic products are directly competitive or substitutable 

products; (ii) whether the directly competitive or substitutable imported 

and domestic products are not similarly taxed; and (iii) whether the 

dissimilar taxation of the directly competitive or substitutable imported 

and domestic products is applied so as to afford protection to domestic 

production..
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� Principle behind interdiction of tax discrimination-
prevention of protectionism or the promotion of
competition.

� Interpreting the tax-nondiscrimination principle to
require competitive neutrality, which involves two
requirements- uniform taxation and universal
adoption of one of two possible methods of double
tax relief: is welfare enhancing.

� Thus, uniform taxation combined with universal
adoption of either worldwide taxation with
unlimited foreign tax credits or the ideal deduction
method would achieve competitive neutrality under
ideal condition and a policy argument.
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